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In this adversary proceeding, the plaintiffs seek individua

and class wde relief based on Capital One Financia
Corporation’s alleged practice of “willfully and systematically
filing claims in excess of the anmount to which it is entitled in
Chapter 13 proceedings.” Presently before the court is Capita
One’s notion to dismss for failure to state a claimas a matter

of | aw. For the reasons discussed below, the motion wll be

granted in part and denied in part. This is a core proceeding.

See 28 U.S.C. § 157(b)(2)(A),(B), (0O, (E) and (O.

l.
Thi s adversary proceedi ng was conmenced on Cctober 24, 2000,
by Gwaendolyn M Kerney, the standing chapter 13 trustee, and the

debtors in four separate chapter 13 cases pending in this court.



According to the anended conplaint filed on February 9, 2001
Ms. Kerney “seeks to be nanmed as a plaintiff in her official
capacity and as a representative class plaintiff on behalf of
simlarly situated Trustees” pursuant to Fed. R Gv. P. 23
Simlarly, the individual debtors sue on their own behalf and on
behal f of a class of chapter 13 debtors simlarly situated.

The plaintiffs allege that Capital One has purposely and
intentionally filed clains not only in this court, but in
bankruptcy courts nationwide for anmounts which “inproperly
I nclude post-petition interest and/or post-petition over-limt
fees in excess of those owed by a debtor to defendant, Capital
One, as of the filing date of the petition.” According to the
plaintiffs, “[o]ther Chapter 13 debtors have objected to such
excess charges in clains filed by Capital One in the past and
the Court has sustained those objections.” Yet Capital One
“continues to violate the spirit and the letter of Title 11 of
the United States Bankruptcy Code by continuing its unlaw ul
practices.” The plaintiffs further contend that “Capital One
systematically has waited until near the expiration of bar date
before filing its inflated clains, thus maximzing the anounts
unl awful Iy cl ai med.”

Based on these facts, the plaintiffs set forth six clains

or causes of action. In the first claim the plaintiffs allege



that Capital One has violated 11 U S. C 8§ 502(b)(2) “requiring
the calculation of its claim as of the date of each respective
filing of t he Chapt er 13 petitions by t he naned
debtors/plaintiffs.” The plaintiffs assert that as such, this
court is enpowered by 11 U S.C. 8§ 105 to rectify and enjoin the
abusi ve processes by Capital One.

In their second claim the plaintiffs seek contenpt renedies
under 8 105 or this court’s inherent power for Capital One’'s
willful violation of the instruction in Oficial Form 10, the
proof of claim form wherein a creditor is directed to “State
the Amount of the Caim At Tinme Case Filed.” According to
plaintiffs, official fornms are judicial orders which nust be
foll owed and observed pursuant to Fed. R Bankr. P. 9009.

The plaintiffs’ third claimis that Capital One’'s actions
constitute a wllful and knowing violation of the autonmatic
stay, actionable under 11 U S.C. 8§ 362(h). More specifically,
the plaintiffs contend that Capital One violated the automatic
stay when it postpetition (1) failed to termnate or end the
accrual of interest and other fees on the chapter 13 debtors
accounts wupon receiving notice of the commencenent of their
cases; (2) failed to deduct postpetition interest and fees when
the proofs of claimwere prepared; and (3) filed proofs of claim

whi ch inproperly sought ambunts owed as of the date the clains



were prepared rather than the date the bankruptcy cases were
commenced.

In their fourth claim the plaintiffs contend that pursuant
to 11 U S.C. § 1327, Capital One is bound by the orders
confirmng the debtors’ chapter 13 plans, which specifically
provide for paynent of a certain percentage dividend on
unsecured cl ai ns. The plaintiffs allege that these percentage
dividends are directly and adversely affected by any excessive
claims and that by filing inflated clains, Capital One is in
contenpt of the court’s confirmation orders.

The plaintiffs’ fifth claim is premsed on the assertion
that Capital One has taken nore than its proportionate share of
the bankruptcy estates. Accordingly, the plaintiffs contend
that Capital One is subject “to the mandatory requirenents of 11
US.C 8 542 and the turnover to the Chapter 13 Trustee of any
di stributions wongfully received.”

Lastly, the plaintiffs’ sixth claim is based on wunfair
di scri m natory treat ment of creditors, mat eri al
m srepresentation, and abuse of process. The plaintiffs assert
that Capital One’s actions have resulted in it receiving nore
than other unsecured creditors under the debtors’ plans, despite
the fact that there is no separate classification for the

treatment of Capital One’s claim in these plans, and that this



practice constitutes an unfair discrimnatory treatnment contrary
to 11 U.S.C. 8§ 1322(b)(1). SSmlarly, the plaintiffs contend
that Capital One willingly nade false material representations
to this court in its conpletion of Oficial Form 10 which
directs a creditor to set forth the total anobunt of the claim at
the tine the case was filed. Finally, the plaintiffs maintain
t hat Capi t al One’ s “systematic pattern of fal sely
m srepresenting the net anount of its clains is an egregious
abuse of process.”

In light of these allegations, “[t]he Chapter 13 Trustee
requests a class-w de objection be sustained as to all inflated
clainms filed by Capital One in any pending Chapter 13 [and] that
this court use it powers under 11 U S.C. 8 105 to enter such
orders as necessary to force Capital One to return any
i mproperly earned dividends to the estates from which they were
taken.” The naned chapter 13 trustee and the trustee cl ass seek
an order requiring Capital One to (1) “anend its inflated proofs
of claim in any Chapter 13 proceeding presently pending;” (2)
provi de an accounting of how the ampunts set forth on any filed
proof of claim were calculated; and (3) reveal the anounts it
wongfully collected in pending cases. Al  of the naned
plaintiffs and classes seek an injunction against Capital One

“forbidding it from filing clainms which include post-petition



interest and/or post-petition l|ate fees and/or post-petition
overlimt fees” and mandating Capital One “to change its claim
filing procedures to prevent the filing of inproper clains in
the future.” Lastly, the plaintiffs seek conpensatory and
punitive danmages, including attorney fees and costs.

In its notion to dismss, Capital One states that its
al | eged wrongful conduct does not violate any provision of the
Bankruptcy Code and that neither the Code nor any other
applicable law provides a private right of action to renedy the
al l eged violations. More specifically, Capital One contends
that the clains raised by the plaintiffs in the anended
conpl aint should be dismssed for one or nore of the followng
reasons:

(1) there is no private right of action under Sections

502 or 362 of the Bankruptcy Code; (ii) the Plaintiffs

| ack standing because they have suffered no economc

injury; (iii) the Conplaint fails to state a claimfor

contenpt of the confirmation orders, Code Section

1327(c) or Oficial Form 10; (iv) the Conplaint fails

to state a claim for unlawful taking of property of

the estate or for turnover under Code section 542; (v)

the alleged conduct of Capital One does not support a

claim for abuse of process or unfair discrimnatory

treatment under Code section 1322(b)(1); (vi) the

Trustee lacks authority to bring the trustee class

cl ai ns; (vii) the Court | acks subj ect mat t er

jurisdiction over the Cdass clainms; and (viii) the

Conplaint is procedurally defective as to the d ass

cl ai ns.

Based on the foregoing, Capital One asserts that the plaintiffs’

anended conplaint fails to state any clai mupon which relief can
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be granted as a matter of |aw and therefore should be dism ssed
in its entirety. Capital One has submitted nenoranda of law in
support of its notion. The plaintiffs, of course, have filed a
menor andum in opposition to the notion to dismss. Each of
plaintiffs’ bases for relief, along with Capital One’ s grounds

for dismssal, will be addressed in seriatim

A. Failure to Net daim 11 U.S.C. 88 502(b)(2) and 105.

Section 502(b)(2) of the Bankruptcy Code provides that if
an objection is nmade to a claim the court after notice and
hearing shall determne the amobunt of the claim as of the date
of the filing of the petition and shall allow the claimin that
anount except to the extent that the claim is for unnmatured
interest.? The plaintiffs assert in the first claim of their
anended conplaint that Capital One has violated this section by
routinely calculating its clains at a date later than the

bankruptcy filing, thereby inproperly including postpetition

111 U.S.C. 502(b)(2) states:

Except as provided in subsections (e)(2),(f),(g), (h)
and (i) of this section, if such objection to a claim
is made, the court, after notice and a hearing, shall
determi ne the amount of such claim as of the date of
the filing of the petition, and shall allow such claim
in lawful currency of the United States in such
anount, except to the extent that ... such claimis
for unmatured interest.



interest and/or late fees and/or overlimt fees. The trustee
objects to these clains and invokes the court’s authority under
11 U S.C 8 1052 to rectify and enjoin Capital One’ s actions.

In its nmotion to dismss, Capital One asserts that §
502(b) (2) does not provide an express or inplied right of action
for damages or injunctive relief for any violation of that
provi si on. Capital One also mmintains that § 105 of the
Bankruptcy Code does not fill this void because it “does not
create any new rights beyond those enunerated in the Code
al ready.” In support of these contentions, Capital One cites

the Sixth Grcuit Court of Appeals’ decisions in Pertuso v. Ford
Motor Credit Co., 233 F.3d 417, 421 (6th Cr. 2000), and Kelvin
v. Avon Printing Co. (Matter of Kelvin Publ’'g, Inc.), 1995 W

734481 (6th G r. Dec. 11, 1995).

In Pertuso, the Sixth Circuit considered the issue of

whet her fornmer chapter 7 debtors could maintain an action for a

creditor’s alleged violation of 11 U S. C. 8 524(a)(2) and (c)

211 U.S.C. § 105(a) provides that:

The court nmay issue any order, process, or judgnent
that is necessary or appropriate to carry out the
provisions of this title. No provision of this title
providing for the raising of an issue by a party in
interest shall be construed to preclude the court
from sua sponte, taking any action or making any
determi nation necessary or appropriate to enforce or
i npl enent court orders or rules, or to prevent an
abuse of process.

10



based on the creditor’s acceptance of paynents under an

unenforceable reaffirmation agreenent. Pertuso, 233 F.3d at

421. Al though 8 524 provides no express right of action, the

debtors in Pertuso argued that an inplied right of action

existed or alternatively, that 8 524 is enforceable via 11

US C § 105. I d. The Sixth CGrcuit rejected both of these

argunents.
Wth respect to the inplied action contention, the court
st at ed:

In Cort v. Ash, 422 US 66, 95 S C. 2080, 45
L. Ed.2d 26 (1975), the Suprenme Court identified four
factors that are to be considered in determning
whet her a private right of action exists for breach of
a federal statute. The factors to be considered are
these: (1) whether the plaintiff is a nenber of a
class for whose special Dbenefit the statute was
enacted; (2) whether there is any explicit or inplicit
i ndi cation of congressional intent to create or deny
a private renedy; (3) whether a private remedy would
be consistent with the wunderlying purpose of the
| egi slative scheme; and (4) whether the cause of
action is one traditionally relegated to state |aw

ld. at 78, 95 S. C. 2080. “The nost inportant
inquiry,” as the Court subsequently explained in
Touche Ross & Co. v. Redington, 442 U S. 560, 575, 99
S. . 2479, 61 L.Ed.2d 82 (1979), “is whether

Congress intended to create the private renmedy sought
by the plaintiffs.”

W are not to infer the existence of private
rights of action haphazardly. Under Touche Ross, the
recognition of a private right of action requires
affirmative evidence of congressional intent in the
| anguage and purpose of the statute or in its
| egi sl ative history. See TCG Detroit v. Cty of
Dear born, 206 F.3d 618, 623 (6th Cr. 2000).

11



Pertuso, 233 F.3d at 421.

Applying this criteria to 8 524(a)(2) which provides that
a di scharge operates as an injunction against actions to recover
di scharged debts, the Pertuso court noted that “the traditional
remedy for violation of an injunction |lies in contenpt
proceedings, not in a lawsuit such as [the one before it].”
Wth respect to 8 524(c) which sets forth the conditions under
which a reaffirmation agreenent is enforceable, the court
observed that “8 524(c) does not proscribe any conduct at all;
it merely sets forth the conditions under which a reaffirmation
agreenent is enforceable.” I d. Accordingly, the court found
that the precise language of § 524(a)(2) and (c) did not
evidence a legislative intent to provide a private right of
action. The court’s exam nation of the statute’'s legislative
history simlarly revealed the absence of affirmative support
for the plaintiffs position. 1d. at 421-22.

The Sixth Circuit also observed that “[w] hat Congress
subsequently failed to do with regard to 8 524 sheds rather nore
light on the legislature’s intent” than its original enactnent
of the Bankruptcy Code. ld. at 422. The court noted that in
1984 Congress anended 11 U S . C. 8 362 to provide an express

right of action for violations of the automatic stay in 8§

12



362(h). The court stated that although the 1984 anmendnents al so

i ncluded changes to 8 524 of the Bankruptcy Code as well, no
express cause of action was added to 8§ 524. “The contrast, we
think, is instructive.” 1d.

As to the debtors’ argunent that violations of § 524 may be
remedi ed pursuant to 8 105, the Pertuso court noted that it had
rejected a simlar argunent in Kelvin and that its view renai ned
the sane. Id. (citing Matter of Kelvin Publ’g, Inc., 1995 W
734481, **4). In Kelvin, the bankruptcy court had sanctioned
the principals of the debtor for violating 11 US. C. § 363,
whi ch prohibits a debtor’s use of cash collateral absent the
creditor’s or the court’s consent. Matter of Kelvin Publ’g,
Inc., 1995 W. 734481, **2. Upon appeal, the Sixth Crcuit
observed that 8 363(c)(2) “does not nention the possibility of
a direct cause of action by creditors against the debtor in
possession for recovery of cash collateral wongly spent.” Id.
at  **3. In response to the creditor’s assertion that the
bankruptcy court’s actions were authorized by 8§ 105(a), the
first sentence of which states that “[t]he court may issue any

order, process, or judgnent that is necessary or appropriate to

carry out the provisions of this title,” the Sixth Crcuit
di sagreed. “[We do not read 8§ 105 as conferring on courts such
broad renedial powers. The ‘provisions of this title sinply

13



denote a set of renedies fixed by Congress. A court cannot
| egislate to add to them” |d. at **4.

The Sixth Circuit also considered in Kelvin whether § 363
inpliedly provided a private right of action. Applying the four
factor utilized by the Suprenme Court in Cort v. Ash, the Kelvin
court concluded that the plaintiffs in that case were of the
class for whom the statute was created, thus satisfying the
first factor, but that the other three factors suggested
restraint. ld. at **5 (citing Cort, 422 U S. at 78). Wth
respect to the second factor, whether there was any indication
of legislative intent to create such a renedy, the Sixth Crcuit
found none, noting that the legislative history to 8 363 sinply
par aphrased the text’s general prohibition. I d. Consi derati on
of the third factor indicated that “a cause of action mght be
inplied if the only other choice would be to render the cash
collateral rule a nullity.” 1d. The court concluded, however,
that the “cash collateral provision of the code works fairly
well wthout a direct cause of action” because if a creditor
fears that cash collateral will be inproperly spent, the debtor
can be ordered not to spend it and thereafter, can be ordered to
repay in a contenpt proceeding if he violates the rule. I d.
Lastly, regarding the fourth factor, the Kelvin court exam ned
whet her the cause of action was one traditionally relegated to

14



state |law such that it would be inappropriate to infer a cause
of action based solely on federal |aw. The court determ ned
that while bankruptcy is a area of federal concern which
preenpts state law, the basic relationship between creditor and
debt or was resolved by state |aw. The Sixth G rcuit found no
cl ear statenent of congressional intent nor a conpelling federa
interest which would justify substituting federal |aw for viable
state law in this area. 1d. at **6.

In their nmenorandum of law in response to Capital One's
notion to dismss, the plaintiffs as much as concede that
Pertuso “stand[s] in the way of relief in this case.” The
plaintiffs counter, however, that:

Capital One has reached the wong answer because it

has addressed the wong question. The cruci al
question is not whether Section 502 creates a private
right of action. The crucial question instead is

whether this Court has the authority, under Section
105 of the Code (as well as, for instance, 28 U S. C
§ 2201%) to put a stop to Capital One’s unlawful

328 U.S.C. § 2201 provides:

(a) In a case of actual controversy wthin its
jurisdiction, except with respect to Federal taxes
ot her than actions brought under section 7428 of the
Internal Revenue Code of 1986, a proceeding under
section 505 or 1146 of title 11, or in any civil
action involving an antidunping or countervailing duty
proceedi ng regarding a class or kind of merchandi se of
a free trade area country (as defined in section
516A(f)(10) of the Tariff Act of 1930), as determ ned
by the admnistering authority, any court of the
United States, wupon the filing of an appropriate

(continued. . .)

15



practice, which violates Section 502.

In support of this proposition, the plaintiffs cite Tate v.
Nat i onsBanc Moirtgage Corp. (In re Tate), 253 B.R 653 (Bankr.
WD. N C. 2000), wherein the court specifically held that it had
the equitable authority under § 105 to renedy actions taken by
a creditor in violation of § 506.

In certain respects, this court both agrees and disagrees
with the parties on this issue. To the extent the plaintiffs
assert a direct cause of action for violation of 8§ 506(b)(2),
the claim nmay not stand, based on the directives of the Sixth
Circuit in Pertuso and Kelvin as Capital One contends. O her
than in the context of an objection to a claim § 502(b)(2)
provi des no express private right of action. And, application
of the four Cort factors indicates that there is no inplied
right of action under 8§ 502(b)(2). G anted, the first factor
whether the plaintiffs are nenbers of the class for whose

special benefit the statute was enacted, is in the plaintiffs

3C...continued)

pl eading, may declare the rights and other |ega
relati ons of any interested party seeking such
decl aration, whether or not further relief is or could
be sought. Any such declaration shall have the force
and effect of a final judgnent or decree and shall be
revi ewabl e as such.

(b) For limtations on actions brought with respect to
drug patents see section 505 or 512 of the Federal
Food, Drug, and Cosnetic Act.

16



favor. The prohibition on claimng unmatured interest is “a
rule of adm nistrative convenience and fairness to all
creditors,” designed “to calculate the amount of clains easily
and assure that creditors at the bottom rungs of the priority
| adder are not prejudiced by the delays inherent in |iquidation
and distribution of the estate.” Hanna v. United States (In re
Hanna), 872 F.2d 829, 830 (8th Cir. 1989). As the party vested
with the responsibility of paying the clainms in the chapter 13
process and acting on behalf of creditors, clearly the chapter
13 trustee falls within the category of those 8§ 502(b)(2) was
enacted to benefit.

On the other hand, the court finds no indication in the
| egi slative history to 8 502 that Congress intended to create a
direct cause of action, a factor which the Suprene Court has
characterized as “[t]he nobst inportant inquiry.” Pertuso, 233
F.3d at 421 (quoting Touche Ross & Co. v. Redington, 442 U. S
560, 575 (1979)). See also Matter of Kelvin Publ’g, Inc., 1995
WL 734481, **5 (“[T]he Suprene Court has consistently stressed
the inportance of actual evidence of legislative intent.”).
Simlarly, the third factor suggests the absence of an inplied
private right of action since a renedy, disallowance of the
claimto the extent of the unmatured interest, is set forth in

the statute. Board of Trustees v. City of Painesville, 200 F.3d

17



396 (6th Cir. 1999)(quoting M ddl esex County Sewerage Auth. v.
Nati onal Sea Cl ammers Ass’'n, 453 U S. 1, 14-15 (1981)(“[I]t is
an elenental canon of statutory construction that where a
statute expressly provides a particular renmedy or renedies, a
court nust be chary of reading others intoit.”)).

Furthernore, Pertuso’s construction of 8 105 precludes any
utilization of the statute to create a cause of action in favor
of plaintiffs for violation of 8§ 502(b)(2). This court
recogni zes that other courts, including the First Crcuit Court
of Appeals in Bessette and the Tate decision cited by
plaintiffs, have invoked 8§ 105 to renedy violations of the
Bankruptcy Code and the Federal Rules of Bankruptcy Procedure.
See Bessette v. Avco Fin. Servs., Inc., 230 F.3d 439, 444-45
(1st Cir. 2000)(although 8 105 does not itself create a private
right of action, a court may invoke 8 105(a) to enforce the
di scharge injunction inposed by 8 524 and order danages); In re
Tate, 253 B.R at 668 (court concluded that it had the power
under 8 105 to order restitution and actual damages in favor of
chapter 13 debtors against creditor who routinely included
attorney fees as part of its claimin violation of 8§ 506 and

Fed. R Bankr. P. 2016). Nonet hel ess, the Sixth GCircuit

18



specifically rejected Bessette in Pertuso* and as previously
noted, reaffirmed in Pertuso its Kelvin ruling that 8 105 could
not be invoked to remedy breaches of 8§ 363. Pertuso, 233 F.3d
at 423. Al though this court is not wunsynpathetic to the
plaintiffs’ argunent, it sees no legitimate way to bypass or
di stinguish the Sixth Circuit Court of Appeals’ pronouncenents
on this issue in Pertuso and Kelvin. See also Holloway v.
Household Auto. Fin. Corp., 227 B.R 501, 504 (ND IlI.
1998) (no private right of action under 88 105 or 502 to renedy

the subm ssion of fraudulent proofs of claim; Knox v. Sunstar

“As stated by the Sixth Crcuit in Pertuso:

The Court of Appeals for the First Crcuit
recently concluded that 8 524 may be enforced by a
district court through 8§ 105 wthout a contenpt
proceeding having been Dbrought in the bankruptcy

court. Bessette v. Avco Fin. Servs., Inc., 230 F. 3d
439 (1st Cir. 2000). Acknow edging that “8 105 does
not itself create a private right of action,” the
Bessette court went on to say that “a court may invoke
§ 105(a) ‘if the equitable renedy utilized is
denonstrably necessary to preserve a right elsewhere
provided in the Code....”” |d. at 445 (quoting Noonan

v. Secretary of HHS (In re Ludlow Hosp. Soc'y, Inc.),
124 F.3d 22, 27 (1st Cr. 1997)). To the extent that
Bessette nmay be in tension with Kelvin, we adhere to
the latter case. Section 105 wundoubtedly vests
bankruptcy courts with statutory contenpt powers, but
it “does not authorize the bankruptcy courts to create
substantive rights that are otherwi se wunavailable
under applicable law. ...” United States v. Sutton,
786 F.2d 1305, 1308 (5th Gr. 1986)(citing Southern
Ry. Co. v. Johnson Bronze Co., 758 F.2d 137, 141 (3d
Cr. 1985)).
Pertuso, 233 F.3d at 423 n. 1.
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Acceptance Corp. (In re Knox), 237 B.R 687 (Bankr. N.D. |I1I

1999)(no private right of action under 88 105 or 506 for
creditor’s practice of filing secured clainms in chapter 13 case
for amount know ngly higher than security’s actual value).

On the other hand, to the extent that the first claim of
this adversary proceeding constitutes objections to the clains
of Capital One in the various cases, it is proper. The fact
that the objections were raised in the context of an adversary
proceeding rather than as a contested matter does not render the
obj ections invalid. Rule 3007 of the Federal Rules of
Bankruptcy Procedure expressly provides that “[i]f an objection
to a claimis joined with a demand for relief of the kind
specified in Rule 7001, it becones an adversary proceeding.”
The plaintiffs in the present case request turnover of the funds
wrongfully received by Capital One and injunctive relief. Bot h
are adversary proceedings. See Fed. R Bankr. P. 7001(a)(1)(“a
proceeding to recover noney or property”) and (7)(“a proceeding
to obtain an injunction or other equitable relief”).

To sunmarize, to the extent the plaintiffs’ first cause of
action asserts a private right of action under 8§ 502, Capital
One’s notion to dismss will be granted. 1In all other respects,

the notion will be denied as to the first claim

20



B. Violation of Oficial Form10; 11 U.S.C. § 105 and 28 U.S. C

8§ 2201.

In their second claimfor relief, the plaintiffs allege that
Capi t al One’s filing of clains  which inproperly include
postpetition interest and other charges violates Oficial Form
10, the proof of claim form The face of this form directs a
creditor to set forth on the formthe “Total Amunt of C aim at
Time Case Filed.” The plaintiffs note that Fed. R Bankr. P.
9009° directs that the official forms “shall be observed and
used” and cite United States v. Bellew, 35 F.3d 518 (11th GCr.
1994), for the proposition that the official fornms are judicial
or ders. As such, the plaintiffs contend that Capital One is
guilty of contenpt, which the court is enpowered to renmedy under
its inherent powers and the statutory powers provided by § 105.

In its notion to dismss, Capital One denies that Oficial
Form 10 is a court order and namintains that the statenent on the

form is nerely an instruction on how to fill out a form

*Rule 9009 of the Federal Rules of Bankruptcy Procedures
states that:

The O ficial Forms prescribed by the Judicial
Conference of the United States shall be observed and
used with alterations as may be appropriate. For s
may be conbined and their contents rearranged to
permt economes in their use. The Director of the
Adm nistrative Ofice of the United States Courts may
i ssue additional forms for use under the Code. The
forms shall be construed to be consistent with these
rul es and the Code.
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Capital One asserts that notwithstanding its alleged failure to
conply with that instruction and Rule 9009, it has at nobst only
violated the law and cites the Sixth Circuit Court of Appeals’
opinion in Kelvin for the proposition that courts can not hold
parties in contenpt “of [|aw.” Matter of Kelvin Publ’g, Inc.,
1995 WL 734481, **3.

The court agrees with Capital One that Oficial Form 10 is
not an order of the court and that therefore the failure to
conply with the formis not contenptuous. G anted, the El eventh
Circuit in Bellew did equate the official forns and bankruptcy
rules with judicial orders. At issue in that case was whether
the sentence of a crimnal defendant convicted of bankruptcy
fraud for concealing assets should be increased because the
crime involved the “violation of any judicial or admnistrative
order, injunction, decree or process” wthin the neaning of the
federal sentencing guidelines. Bellew, 35 F.3d at 519
Al t hough the defendant had not violated any specific court order
or decree per se, the court of appeals noted that Fed. R Bankr.
P. 1007 requires a debtor to file a schedule of assets and
liabilities as prescribed by Oficial Form 1 and that this form
requires the debtor to declare the truthfulness of the
I nformati on under penalty of perjury. ld. at 521. In |ight of

Rul e 9009 which provides that official forns are to be observed
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and used, the Bellew court concluded that the requirenent under
the bankruptcy rules and official forns that a debtor truthfully
di scl ose assets fell wthin the dictionary definition of “order”
as a “mandate, precept, command, or direction.” Id.
Notw t hstanding the Bellew decision, results contrary to
Bel | ew have been reached by other courts. See United States v.
Kennedy, 233 F.3d 157, 161 n.5 (2d Cr. 2000)(“We reject the
line of cases holding that a defendant’s initial conceal nent of
assets also violates a judicial order” and “read the term
‘“order’ ... as a consent decree or an adjudicative order or
mandate entered pursuant to judicial direction.”); United States
v. Thayer, 201 F.3d 214, 228 (3d Cr. 1999)(“The Bankruptcy
Rul es and Forns have nore in comon with statutes and procedural
rules of general application than with orders of the court,
which are directed to identified parties and indicate in
specific terns what those parties are required to do.”); United
States v. Shadduck, 112 F.3d 523, 529-30 (1st Cir. 1997)(“[T] he
uni versal adnonitions in the various Oficial Fornms and/or
Bankruptcy Rules applicable to all debtors in bankruptcy
proceedings [do not] <constitute ‘judicial or admnistrative

orders.””).°®

®lt should be noted that sone of the circuits, including the
(continued. . .)
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Furthernore, the Sixth Crcuit Court of Appeals’ decision
in Kelvin leads this court to conclude that the Sixth G rcuit
woul d not inpose contenpt sanctions for a violation of the
official forms and bankruptcy rules. As previously discussed
at issue in Kelvin was a violation of 11 US C. 8§ 363 by
principals of the debtor for using cash collateral wthout the
creditor’s or the court’s consent. Matter of Kelvin Publ’g,
Inc., 1995 W. 734481, **2. When the bankruptcy court ordered
the principals to pay an anmount equal to the sum wongly spent,
they appealed. The Sixth Crcuit reversed, stating:

We cannot affirm the judgnment against the Kelvins

as a proper contenpt sanction. There can be no
sanction for contenpt wthout sufficiently wllful
violation of a clear judicial command.... W are not

prepared to authorize lower courts to hold litigants
in contenpt “of law'; and believe that the exercise of
such a vague mandate woul d be well beyond the inherent
contenpt power of federal courts—a power “to be
exercised with great caution.”

ld. at **3.

The Sixth Circuit’s caution against “vague nmandates” is

6(...conti nued)
Sixth Grcuit, have concluded that bankruptcy fraud falls within
the sentencing guideline under consideration in Bellew based on
the conclusion that bankruptcy proceedings are a “judicial

process.” See United States v. CQuthrie, 144 F.3d 1006, 1010
(6th Cir. 1998), and cases cited therein. The Guthrie court
expressly observed that in light of this conclusion, it was

unnecessary for it to determne whether a “judicial order” had
been violated. 1d. n.4.
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especially appropriate in the present case. Al t hough the
plaintiffs <correctly note that Rule 9009 states that the
Oficial Forns are to be “observed and used,” the full text of
the rule provides that the fornms “shall be observed and used
with alterations as may be appropriate” and that “[f]orns nay be
conbined and their contents rearranged to permt economes in
their use.” Fed. R Bankr. P. 9009 (enphasis supplied). The
advisory conmittee note indicates that “the use of the Oficial
Forms has generally been held subject to a ‘rule of substantial
conpliance.”” See also 10 ColLler oN BankrupTeYy f 9009. 02 (15th ed.
rev. 2001). The flexibility permtted by this rule is
i nconsistent with the clarity required of a court order with the
potential to subject a violator to contenpt. “For a party to be
held in contenpt, it nust have violated a clear and unanbi guous
order that Ileft no reasonable doubt as to what behavior was
expected and who was expected to behave in the indicated
fashion.” Project B.A S.1.C. v. Kenp, 947 F.2d 11, 17 (1st Cir.
1991)(cited with approval in Matter of Kelvin Publ’'g, Inc., 1995
W 734481, **3).

In addition, if the Sixth Crcuit had m sgivings regarding
contenpt as the proper punishnent for violating the Bankruptcy
Code, this court believes that its reluctance would be even

greater with respect to the Oficial Fornms, which are neither
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court orders nor in sone courts’ view, have the force of |aw,
notw t hstanding Rule 9009. In Simmons, a chapter 13 debtor
argued that the secured creditor violated Oficial Form 10 by
i mproperly characterizing the full ambunt owed to it as secured
rather than apportioning the claim into secured and unsecured
component s. Simons v. Ford Mdtor Credit Co. (In re Simons),
237 B.R 672, 674 (Bankr. N.D. 11l. 1999). According to the
debtor therein, Oficial Form 10 was “equivalent to a statutory
directive.” 1d. The Simons court disagreed stating:

[ This] court has found nothing to suggest that the
official forms have the force and effect of the
Bankruptcy Code or Rules. Al though Rule 1001 refers
to the official fornms and Rule 9009 inplenents them
nothing gives the forns the sanme force as the Rules.
I ndeed, one editor’s coment on Rule 1001 carefully
explains to the contrary: “Unlike the Rules, the
O ficial Forms do not require approval either by the
Suprenme Court or by Congress, and while they should be
observed and should be used, they do not have the
force of law.” Norton Bankr. Rules Panphlet 1997-1998
Edition, p. 3.

In re Simmons, 237 B.R at 675. The Simmons court also noted
that other courts addressing this issue have agreed wth
Norton’s distinction, although the issue in those cases arose in
ot her contexts. ld. (citing In re Lees, 192 B.R 756, 759
(Bankr. D. Mont. 1994)(“Oficial fornms are not authority on the
question of whether tithing is reasonably necessary for the

support of the Debtors or their dependents.”); In re Packham
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126 B.R 603 (Bankr. D. Utah 1991)(official form for Schedule J

whi ch contains space for charitable contributions “does not
provide authority, or a glinpse of legislative intent,” on the
i ssue of whether religious or charitable contributions are a

necessary expense); In re Curry, 77 B.R 969, 970 (Bankr. S.D.

Fla. 1987)(“The Fornms, though prescribed by the Judicial

Conference (B.R 9009) do not ... constitute judicial precedent
that religious and charitable contributions may ... be inposed
by a chapter 13 debtor upon his creditors.”)). See also In re

.G Servs. Ltd., 244 B.R 377, 385 (Bankr. WD. Tex. 2000),
rev’'d on other grounds, In re Blackwell, 263 B.R 505 (WD. Tex.
2000) (“[ Flornms do not thensel ves have the force of law"”). But
see In re Navarro, 83 B.R 348, 356 (Bankr. E.D. Pa. 1988)(court

found it significant that the Oficial Fornms contained a space
to list religious and other charitable contributions).
Accordingly, based on the foregoing, Capital One’s notion to
dismss for failure to state a claim will be granted wth

respect to plaintiffs’ second cause of action.

C. Violation of the Automatic Stay:; 11 U.S.C. § 362.

The plaintiffs’ third claim pertains to violation of the
automatic stay inposed by 11 US C § 362. The plaintiffs

allege that Capital One violated 8 362 “which prohibits any
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post-petition acts which seeks to obtain possession of property
of the estate.”’” Mre specifically, the plaintiffs contend that
Capital One violated the automatic stay when it:

failed to termnate or end the accrual of interest
and/or late fees and/or over-limt fees on the credit
card accounts of Plaintiffs upon receipt of the Notice
of Commencenent of their case and the entry of the 11
U S C 8§ 362 autonmatic stay order; failed to deduct or
subtract the post-petition interest and/or post-
petition late fees and/or post-petition over-limt
fees fromthe credit card accounts of Plaintiffs when
the proofs of <claim were prepared; directed its
various agents to affix their signatures to proof(s)
of claim which were subsequently filed in the Chapter
13 case of Plaintiffs which represent the anount owed
by them to Capital One as of the petition date, when
in fact, the anobunts were cal cul ated by Capital One as
of the date of the preparation of the clains or a date
not the petition date; [and] transmtted via the
United States mail to the Cderk of the Court and
ultimately to the Chapter 13 Trustee for paynment from
the Chapter 13 estates of Plaintiffs clainms processed,
prepared and signed by the defendant, Capital One,
which contained in its anounts post-petition interest
and/or post-petition late fees and/or post-petition
over-limt fees assessed in violation of 11 U S C 8§
362.

In its nmotion to dismss, Capital One asserts that only
“willful” stay violations are actionable under & 362(h) and that
absent an allegation of willfulness, there is no private right
of action for stay violations. Capital One also asserts that

the plaintiffs are not entitled to recovery under 8 362(h)

Al t hough no particular provision of 8 362 is cited, acts to
obtain possession of property of the estate are specifically
prohi bited by subsection (a)(3). See 11 U.S.C. § 362(a)(3).
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because they have suffered no damages as a result of Capita
One’s all eged conduct and, thus, |ack standing. The plaintiffs
respond that wllfulness has been alleged in the anmended
conplaint and dispute the contention that no danmages have been
sust ai ned.

Regardl ess of the standing and damage issues, this court
concludes that Capital One’s alleged conduct does not constitute
violations of the automatic stay even if the plaintiffs have
been damaged by Capital One’s conduct and have standing to seek
relief. The plaintiffs contend that Capital One violated the
stay when it failed to stop the accrual of interest and other
fees on the debtors’ credit card accounts upon receiving notice
of the conmmencenent of their bankruptcy cases and that it
simlarly violated the stay by not deducting these inproper
anounts when the proofs of claim were prepared. However, ot her
than possibly in a setoff context, nere internal bookkeeping
entries by a creditor, in and of thenselves, do not generally
produce any effect on a debtor, mnmuch l|less a change or an
attenpted change in possession of property of +the estate.
Capital One or any creditor could produce all kinds of paperwork
which if conmunicated to the debtor or a third party would
violate the stay, but absent that conmunication, sone overt act,

or resulting effect on the debtor, no violation has occurred.
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Cf. Savers Fed. Sav. and Loan Ass'n v. MCarthy (In re
Kni ght sbri dge Dev. Co.), 884 F.2d 145, 148 (4th Cir.
1989) (amendnent of |is pendens was innocuous under 8§ 362(a); it
had no effect on the bankruptcy estate, did not interfere with
debtor’s possession of or control over property of the estate
and was not an “exercise of control” over the property); Finnie
v. First Union Nat’l Bank, 275 B. R 743, 745 (E. D. Va.
2002)(creditor’s sale of discharged debt did not violate the
di scharge injunction which only applies to actions taken by a
creditor to collect from the debtor); In re Capgro Leasing
Assocs., 169 B.R 305, 315-16 (Bankr. E. D.N. Y. 1994)(“entry of
a judgnent will constitute a ‘mnisterial act’ [not in violation
of the stay] where the judicial function has been conpleted and
the clerk has nerely to perform the rote function of entering
t he judgnent upon the court’s docket”).

The plaintiffs contend, of course, that Capital One nmade the
necessary overt act by filing proofs of <claim for inproper
anount s. However, “the automatic stay serves to protect the
bankruptcy estate from actions taken by creditors outside the
bankruptcy court forum not Ilegal actions taken wthin the
bankruptcy court.” In re Sammon, 253 B.R 672, 680 (Bankr.
D.S.C. 2000). Stated differently, “the stay does not operate

against the court with jurisdiction over the bankrupt.” Robert
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Chri stopher Assocs. v. Franklin Realty Goup, Inc. (In re FRG
Inc.), 121 B.R 710, 714 (Bankr. E.D. Pa. 1990)(quoting Teerlink
v. Lanbert (In re Teerlink Ranch Ltd.), 886 F.2d 1233, 1237 (9th
Cir. 1989)). See also Prewitt v. North Coast Village, Ltd. (In
re North Coast Village, Ltd.), 135 B.R 641, 644 (B.A P. 9th
Cir. 1992)(“[T]he automatic stay does not apply to proceedi ngs
agai nst the debtor in the honme bankruptcy court.”).

Facts simlar to those in the present case were before the
court in Sammon, wherein the debtors asserted that the anount
set forth in a proof of claim filed by the IRS was so grossly
overstated that it constituted a violation of the automatic
st ay. In re Sammon, 253 B.R at 680. The court rejected this
assertion, noting that “the filing of a proof of claim is
expressly provided for by Fed. R Bankr. P. 3002 and is
necessary for a creditor to protect its interests in a Chapter
13 case.” I d. The Sammon court also concluded that “[t]he
filing of a Proof of Caim before a bankruptcy court, which is
in control over the process of admnistering the property of the

bankruptcy estate, is the |ogical equivalent of a request for

relief from the automatic stay, which <cannot in itself
constitute a violation of the stay pursuant to 8 362(h).” I d.
at 681. Every other court considering the issue in a reported
decision has reached a simlar conclusion. See, e.g., United
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States v. Inslaw, Inc., 932 F.2d 1467 (D.C. Cr. 1991)("“For
obvi ous reasons ... courts have recognized that 8 362(a) cannot
stay actions specifically authorized el sewhere in the bankruptcy
code.”); Nelson v. Providian Nat’|l Bank (In re Nelson), 234 B.R
528, 534 (Bankr. MD. Fla. 1999)(“The contention that the
exerci se of a mandated statutory right under the Bankruptcy Code
[such as the filing of a nondischargeability conplaint] is a
violation of the automatic stay is alnost as absurd as a
contention that any creditor who files a proof of claim in
bankruptcy violated the automatic stay.”); Brown v. Sayyah (In
re .CH Corp.), 219 B.R 176, 190 (Bankr. N.D. Tex. 1998),
rev’d on other grounds, 230 B.R 88 (N.D Tex. 1999)(“The
automatic stay is not applicable to assertion of a claimin a
proof of claim filed in a Bankruptcy Court.”); In re Fiedel
Country Day School, 55 B.R 229, 230 (Bankr. E.D. N Y.
1985) (creditor’s filing of proof of claim did not violate 8§
362(a)(3) because filing permtted by the Code). Based on the
foregoing, this court concludes that the plaintiffs’ third cause
of action prem sed on violation of the automatic stay fails to
state a claim upon which relief can be granted and therefore

must be di sm ssed.
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D. Contenpt of the Oders of Confirmation; 11 U S. C. 8 1327

In their fourth claim the plaintiffs allege that Capital
One is bound by the individual debtors’ orders of confirmation
pursuant to 11 U S.C § 1327% and that these orders provide for
all unsecured clainms to receive the same confirmed dividend
paynment . The plaintiffs contend that Capital One circunvents
this specified dividend anount by filing inflated clains.
Al though the anended conplaint is not entirely clear on this
point, it appears that the plaintiffs request that Capital One
be held in contenpt for violation of the confirmation orders.

In its menorandum in support of its notion to dismss,
Capital One asserts that “the Plaintiffs have neither alleged
nor cited to any provisions in any confirmation order that
prohibit any of Capital One’'s actions.” Capital One also cites
the Kelvin holding discussed above, that in order to sanction a
party for contenpt, there nust be a clear judicial command and
a violation of that commuand. Matter of Kelvin Publ’g, Inc.,
1995 W 734481, **3. Capital One maintains that the plaintiffs

have not pointed to any such “judicial conmand, let alone a

8Subsection (a) of § 1327 provides that:

The provisions of a confirned plan bind the debtor and
each creditor, whether or not the claim of such
creditor is provided for by the plan, and whether or
not such creditor has objected to, has accepted, or
has rejected the plan.
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clear judicial conmand, that prohibits the alleged wongful

conduct in this case.” In response, the plaintiffs state that
“IWhile it my be true that the rule against post-petition
interest is so well-known that courts do not routinely restate
the rule in their confirmation orders, this does not nean that
Capital One’'s schenme is lawful.” The plaintiffs go on to state
t hat whether designated as contenpt, or as an equitable order
under 8 105 to carry out the provisions of § 1327 and other
sections of the Bankruptcy Code, this court has the authority to
declare and enforce the substantive |law of the Bankruptcy Code.

To the extent that the plaintiffs are asserting a direct
cause of action or seeking contenpt sanctions for Capital One’s
all eged violation of 8§ 1327, the anended conplaint fails to
state a claimupon which relief can be granted. As with respect
to 8 502, Pertuso and Kelvin establish that there is no private
right of action for violations of § 1327. SSmlarly, as wth
respect to the cash collateral provision under consideration in
Kelvin, there can be no contenpt of the law for violating 8§
1327.

The only other issue remaining concerning the plaintiffs’
fourth claim is whether Capital One's actions, even if true,
constitute violations by Capital One of the confirmation orders

entered in the debtors’ chapter 13 cases. A review of these
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orders reveals that three of the four confirned plans make the

foll om ng statenent regardi ng unsecured cl ai ns:

UNSECURED CREDI TORS. If no secured treatnent is
provided herein, the <claim wll be treated as
unsecured and depending on the allowed clains will be

paid the resulting dividend wthin the follow ng
desi gnated dividend range; provided, however, that if
the funds available exceed the specified dividend
range creditors wll be entitled to the greater
di vi dend.

71% 100% _X 21% 70% _ 5% 20% __ |l ess than 5% or,__100%

The fourth confirnmed plan provides the followng wth respect to
unsecured clainms: “The dividend to unsecured creditors is to
[sic] 30% or the total funds scheduled to be paid over the life
of the plan, whichever is greater.”

Al though these provisions and the orders confirmng them
establish the plan treatnent for unsecured creditors including
Capital One, they do not appear to order or direct Capital One,
or any other creditor for that nmatter, to do anything. |nstead,
the only persons who are specifically directed by the plans and
confirmation orders are the debtors whom the plans specify wll
make the plan paynents, (“[T]he Debtor(s) wll pay the Chapter
13 Trustee the sum of ....7”), and arguably the chapter 13
trustee, since one of the purposes of each plan is to advise the
trustee how to distribute the plan paynents. See 11 U S.C 8§

1326(a)(2)(“If a plan is confirmed, the trustee shall distribute

any such paynent 1in accordance with the plan....”); In re
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Hal | mark, 225 B.R 192, 195 (Bankr. C. D. Cal. 1998)(“Courts have

interpreted 8 1326(a)(2) to nean that the chapter 13 trustee has
an affirmative duty to disburse paynents in accordance with the
terms of the confirned plan.”).

“A corollary of the requirenent that orders enforceable
through the contenpt power be clear and unanbiguous is that
t hose who would suffer penalties for disobedience nust be aware
not nmerely of an order’s existence, but also of the fact the
order is directed at them” Project B.A.S.1.C. v. Kenp, 947
F.2d at 17 (citing, inter alia, Baddock v. Villard (In re Baum,
606 F.2d 592, 593 (5th Cr. 1979)(reversing finding of contenpt
because the order in question “was not addressed specifically”
to the putative contemmor); Berry v. Mdtown Serv. Corp., 104
F.2d 107, 111 (2d Cr. 1939)(“Before a person should be subject
to punishment for violating a command of the court, the order
should inform him in definite terns as to the duties thereby
i mposed upon him?”)). There is nothing in the plans or the
confirmation orders in the instant cases that advised Capital
One in clear and unanbi guous terns what it was required to do or
abstain from doi ng. The general directive as to what unsecured
creditors are to receive under the plan is not of sufficient
clarity as to Capital One in particular to subject it to

contenpt sanctions, even if Capital One is receiving greater
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than its specified dividend due to its inflated clains as the
plaintiffs allege. Wiile this fact may subject Capital One to
liability for return of any paynment which is contrary to the
confirmed plans, as discussed hereafter in the follow ng section
of this opinion, it does not provide a basis for contenpt.
Accordingly, the fourth cause of action of the plaintiffs’

anmended conplaint fails to state a claimas a nmatter of |aw

E. Il egal Taking or Attenpting To Take Property of Estate; 11

U S.C 88 1306 and 542.

In the fifth claimset forth in the anended conplaint, the
plaintiffs contend that paynents nade by the debtors into their
plans for distribution to creditors are property of the estate
under 11 U.S.C. 8 1306. The plaintiffs allege that Capital One
has “wongful ly and illegally t ak[ en] nor e t han its
proportionate share of property of the estate.” As such, the
plaintiffs assert that Capital One is subject “to the mandatory
requirenents of 11 U S.C 8§ 542 and the turnover to the Chapter
13 Trustee of any distributions wongfully received by [it]
and/or an injunction enjoining the defendant’s attenpt to
wrongful Iy t ake estate property from t he naned
plaintiffs/debtors and nenbers of the debtor class including al

future Chapter 13 debtors.”
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In its notion to dismss, Capital One argues that
plaintiffs’ contentions do not fall within either subsection (a)
or (b) of 8 542 because Capital One is not in possession of any
property that the trustee may use, sell or |ease under § 363 of
the Bankruptcy Code or that the debtors can exenpt under 11
US C 8§ 522. Capital One also naintains that the assertion of
a disputed right to paynent does not give rise to a turnover
action under § 542. In its response to the notion to dismss,
the plaintiffs maintain that 8 542 permts the recovery of any
property of the estate and scoff at the contention that this
court is powerless to order a return of noney obtained by
Capital One “through fraud or simlar unl awful ness.”

The parties have not identified and the court has been
unable to |l ocate any cases wherein 8 542 was utilized to recover
an overpaynent to a creditor. Accordingly, this court nust
exam ne the |anguage of 8 542 and ascertain whether it provides
a basis for the relief requested by the plaintiffs. Subsection
(a) of the statute reads as foll ows:

Except as provided in subsection (c) or (d) of this

section, an entity, other than a «custodian, in
possessi on, custody, or control, during the case, of
property that the trustee may use, sell, or |ease

under section 363 of this title, or that the debtor
may exenpt under section 522 of this title, shal
deliver to the trustee, and account for, such property
or the value of such property, unless such property is
of inconsequential value or benefit to the estate.
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From their nenoranda of law, both parties appear to
interpret 8 542(a) as addressing turnover of property of the
est at e. Capital One argues that 8 542(a) is not available to
the plaintiffs because the debtors’ plan paynents ceased being
property of the estate once they were distributed to it. The
plaintiffs counter that property obtained by fraud does not

change ownership, stating that if the |law were otherw se, “one
mght as well say that there’s no such thing as bank robbery
because once the robber |eaves the bank with the noney it’s not
t he bank’s noney any nore.”

Assum ng for the nonent that plan paynents remain property
of the estate even after they are disbursed to creditors, it
must first be addressed whether such paynments are recoverable
under 8 542 as a matter of |aw Cenerally, one assunes as the
plaintiffs suggest, the only relevant inquiry is whether the
property is property of the estate: if it is, it nust be turned

over under § 542(a). In other words, the language in 8§ 542

whi ch provides for turnover of “property that the trustee my

use, sell, or |ease under section 363 ... or that the debtor nay
exenpt under section 522”7 is wusually synonynobus wth term
“property of the estate.” This result is not surprising since

a debtor’s exenptions under 8 522 are clainmed in property of the

estate and generally, property capable of being used, sold or
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| eased by the trustee under 8 363 is limted to property of the
est at e. Based on these provisions and the legislative history
to 8 542, many courts, including this one, have shorthandedly
referred to 8 542 as addressing turnover of property of the
estate. See, e.g., In re Bourne, 262 B.R 745, 754-55 (Bankr.
E.D. Tenn. 2001)(because 8 363(b) permts a trustee to use,
sell, or lease property of the estate, 8 542(a) by inplication
pertains to turnover of property of the estate); Barfield v.
Sana of Jacksonville, Inc. (In re Barfield), 262 B.R 793, 797
(Bankr. MD. Fla. 2001)(“A Chapter 13 debtor may bring an
adversary proceeding for the turnover of property of the estate
pursuant to 11 U S. C. 8 542(a) and Federal Rule of Bankruptcy
Procedure 7001(1)."); Marlow v. Qakland Gn Co. (In re Julien
Co.), 128 B.R 987, 993 (Bankr. WD. Tenn. 1991)(“[T]urnover is
intended as a renmedy to obtain what is acknowl edged to be
property of the debtor’s estate.”). See also HR Rer. No 595
at 369 (1977); S. Rer. No. 989, at 84 (1978)(“Subsection (a) of
this section requires anyone holding property of the estate on
the date of the filing of the petition, or property that the
trustee may use, sell, or lease under section 363, to deliver it
to the trustee.”).

Congress, however, in enacting 8 542, did not broadly

provide for turnover of all property of the estate; instead, the
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| egislature nore narrowy restricted turnover to property of the
estate that the trustee nmay use, lease, or sell under 8§ 363 or
that the debtor may exenpt under 8§ 522.° See United States wv.
Poff, 926 F.2d 588, 591 (7th Cir.1991)(“Courts often say that

the choice of different words reflects an intent to say
sonething different.”). Thus, the appropriate inquiry for
application of 8 542(a) is whether the property is exenptible by
the debtor or usable, sellable or |easable by the trustee under
8§ 363. The property at issue nust fall wthin one of these two
categories in order to be recoverabl e under § 542(a).

When this criteria is applied to the facts of the case at
hand, it is clear that the first situation does not exist: the
over paynents can not be exenpted by the chapter 13 debtors.
Upon confirmation, the plan paynents are paid to the trustee for
the benefit of the creditors and may not be recovered by the

debtor even if the case is subsequently converted or dism ssed.

°One court has concluded that a 8 542(a) recovery may be
broader than property of the estate. See United States v. Birco
Mning Co. (In re Birco Mning Co.), 14 B.R 1017, 1019 (N.D
Ala. 1981)(“The property which may be ordered to be turned over
under 11 U S.C. 8 542 is not in all circunstances limted to the

‘“property of the estate.’ A turnover order nmy under the
wor di ng of that section extend to property which the trustee may
‘use, sell, or lease under section 363, and that referenced
section permts in certain situations a trustee to sell nore

than the property of the estate. See 11 U.S.C § 363(f, g,
h).”).
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See, e.g., OQinn v. Brewer (In re O Qinn), 143 B.R 408, 411
(Bankr. S.D. Mss. 1992)(undistributed chapter 13 plan paynents
made pursuant to confirmed plan may not be exenpted by debtor).

Nor do the overpaynents constitute property “that the
“trustee may use, sell, or |ease under section 363.” In a
chapter 13 case the debtor as a general rule remains in
possession of property of the estate. See 11 USC 8§
1306(b) (“Except as provided in a confirmed plan or order
confirmng a plan, the debtor shall remain in possession of all
property of the estate.”). Concordantly, it is the debtor
rather than the chapter 13 trustee who exercises the authority
of a trustee under 8 363 to use, sell or |ease property of the
estate. See 11 U.S.C 8§ 1303 (“Subject to any limtations on a
trustee under this chapter, the debtor shall have, exclusive of
the trustee, the rights and powers of a trustee under sections
363(b), 363(d), 363(e), 363(f), and 363(1), of this title.”).
As such, in order to apply 8 542(a) in a chapter 13 context, the
pertinent question is not whether the trustee nmay use, sell or
| ease the property but whether the chapter 13 debtor may utilize
the property. See TranSouth Fin. Corp. v. Sharon (In re
Sharon), 234 B.R 676, 687 (B.A P. 6th Cr. 1999)(“To the extent
a Chapter 13 debtor can ... wuse property of the estate under 8§

363, the debtor succeeds to the mandate in 8 542(a) that conpels
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delivery of property that is usable under § 363.7). When the
property at issue is plan paynents nade to a chapter 13 trustee
pursuant to the ternms of a confirned plan, the answer is well
established: the debtor has no right or entitlement to those

payment s. See In re Lennon, 65 B.R 130, 136 (Bankr. N.D. Ga

1986) (debtor has no <continuing interest in paynents nade
pursuant to a confirnmed plan). Just as a debtor has no ability
to claimthe funds as exenpt, the debtor has no authority to use
the plan paynents in any respect. Therefore, they are not
recoverabl e under § 542(a).

All is not lost for the plaintiffs, however. As noted by
Bankruptcy Judge Keith M Lundin in his treatise CHaPTER 13
Bankruptcy, “[a]lthough not founded in any statutory avoi dance or
recovery power, courts have authorized Chapter 13 trustees to
recover overpaynents to creditors.” 1 ChapTER 13 BAankrRuPTCY § 61.1
(3d ed. 2000). For exanple, in Stevens the bankruptcy court
cited a chapter 13 trustee’'s fiduciary obligations as the basis
for this authority, concluding “[t]he Chapter 13 trustee’s power
to recover overpaynent is inherent in the overall schene of a
trustee’s fiduciary duties as a necessary neans to ensure that
the trustee’s paynent system functions snoothly.” St evens v.

Baxter (In re Stevens), 187 B.R 48, 51-52 (Bankr. S.D. (.

1995), aff'd in part and rev’'d in part, Ford Mdtor Credit Co. v.
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Stevens (In re Stevens), 130 F.3d 1027, 1031 (11th Cr. 1997).1%°

Simlarly, the chapter 13 trustee in Talbot sought
di sgorgenent of overpaynents made by her to the Internal Revenue
Service. United States v. Richman (In re Talbot), 124 F.3d 1201
(10th CGir. 1997). The court held that the IRS s receipt of
funds outside the plan by the debtors enabled it to receive nore
than it was entitled under the terms of the debtors’ confirnmed
pl an. Based on the binding effect of confirmation as provided
by 11 U S C § 1327(a), the court of appeals concluded that “the
bankruptcy court had the power to order the IRS to disgorge al
sunms that it extracted from the Talbots in derogation of the
Plan.” 1d. at 1209.

Li kewi se, in the Vaughn decision, the chapter 13 trustee
commenced a turnover adversary proceeding against a credit
uni on, based on the creditor’s receipt of paynents outside the

plan fromthe debtor even though the debt was being paid through

¥The bankruptcy court in Stevens had concluded that the
chapter 13 trustee could recover the overpaynent to a creditor
by wi t hhol di ng paynments due to the creditor in other chapter 13
cases. In re Stevens, 187 B.R at 51-52. Upon appeal, the
El eventh Circuit Court of Appeals upheld the ruling that the
creditor was required to return the overpaynent to the chapter
13 trustee, but reversed the decision that the trustee could
wi t hhol d the anmount of the overpaynent from paynents owed to the
creditor in other unrel ated cases. In re Stevens, 130 F.3d at
1031. (“As a fiduciary of the Chapter 13 estate, a trustee is
authorized to bring an adversary action to recover overpaynents
froma creditor.”)
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the plan by the trustee. Hope v. Brown & WIllianmson Fed. Credit
Union (Matter of Vaughn), 110 B.R 94 (Bankr. MD. Ga. 1990).
The bankruptcy court concluded that the credit union had
received nore than the allowed amount of its unsecured claim
contrary to the binding provisions of the plan, and resulting in
di sparate treatnent anong creditors of the sane cl ass. ld. at
95- 96. Based on these knowi ng violations of the Bankruptcy
Code, the court concluded that the trustee was entitled to
recover the overpaynent plus costs of the adversary proceedi ng.
Id. at 96. See also United States v. difford (In re difford),
255 B.R 258 (D. Mass. 2000) (upon sustaining chapter 13 debtor’s
objection to IRSs claim court ordered creditor to disgorge
funds it had received in excess of the allowed anount of its
claim; In re Mrtin, 130 B.R 951 (Bankr. N. D. | owa
1991)(creditor ordered to disgorge to chapter 12 trustee and
debtor life insurance proceeds paid to creditor outside plan as
there was no provision in plan for paynent and proceeds were
property of the estate); Mitter of Randolph, 2001 W 1223139,
*11-*13 (Bankr. N.D. Ind. 2001)(recognizing authority of chapter
13 trustee to recover overpaynent, but not finding refund
appropriate where error was attributable to trustee).

In this regard, the court notes that 8 502(j) of the

Bankruptcy Code addresses reconsideration for cause of a claim
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that has been previously allowed or disallowed. The | ast
sentence of that subsection states that “[t]his subsection does
not alter or nodify the trustee’s right to recover from a
creditor any excess paynent or transfer nmade to such creditor.”
11 U S.C § 502(j). It is clear from this statenment that a
trustee’s authority to recover overpaynents from a creditor is
implied or contenplated by the Bankruptcy Code notw thstanding
the absence of a specific Bankruptcy Code provision expressly
granting such authority. Based on all of the foregoing, Capital
One’s contention that plaintiffs’ fifth cause of action should
be dismssed is wthout nerit and Capital One’'s notion to

dismss will be denied in this regard.

F. Abuse of Process, M srepresentation, Unfair Discrimnatory

Treatnent of Creditors, and Injunctive and Declaratory

Relief; 11 U S C 88 1322(b)(1) and 105 and 28 US.C §

2201.

Wth respect to the allegation of “Unfair Discrimnatory
Treatnment,” the plaintiffs state in the sixth claim of their
amended conplaint that the confirmation orders entered in these
bankruptcy cases “contain no provision which allows a separate
classification for the treatnment of the clains of the defendant,

Capital One, since the debtors did not propose a separate
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cl assification. As a result of Capital One’s wongful action,
an unfair discrimnatory treatnent has occurred which 1is
contrary to 11 U S.C. § 1322(b)(1).”

In response to this claim Capital One argues that it could
not have violated 8§ 1322(b)(1l) because this provision, “which
governs the contents of chapter 13 plans, only proscribes
conduct of debtors (and perhaps the chapter 13 trustee).” The
plaintiffs counter that whether Capital One has technically
violated 8 1322(b)(1) “is not the point.” Rather, this section
along with the others cited by plaintiffs, establish “the
I nportant substantive rule of bankruptcy l|law prohibiting post-
petition interest (and the l|ike) and fostering equal treatnent
anong creditors” and, that this “Court has the power under
Section 105 to do whatever is ‘appropriate’ ... to carry out
t hose provisions.”

11 U.S.C 8 1322 does set forth the nmandatory and
perm ssible contents of a chapter 13 plan. Mandatory pl an
provisions are set out in subsection (a), while permssive
provi sions are contained in subsection (b). 8 Co.LIER ON BANKRUPTCY
1 1322.01 (15th ed. rev. 2001). Paragraph (1) of § 1322(b)
states that:

Subj ect to subsections (a) and (c) of this section,

the plan may ... designate a class or classes of
unsecured clains, as provided in section 1122 of this
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title, but may not discrimnate unfairly against any

class so designated; however, such plan my treat

claims for a consuner debt of the debtor if an
individual is liable on such consuner debt wth the
debtor differently than other unsecured clains.

Capital One correctly observes that because 8§ 1322(b)(1)
pertains to the contents of a plan, only a plan proponent can
act in violation of this statute by proposing a plan which
discrimnates unfairly against a designated class. As Capit al
One has not proposed any plans or plan nodifications in these
bankruptcy cases, it cannot be said to have violated the
di ctates of 8§ 1322(b)(1).

Regarding plaintiffs’ counter argument that it is irrelevant
whet her Capital One has violated 8 1322(b)(1) and the critical
point is that 8§ 1322(b)(1) sets forth a rule of substantive |aw
which the court can enforce with its 8 105 powers, this court
nmust di sagr ee. Just as the debtor in Kelvin requested damages
for a violation of +the <cash <collateral provisions in the
Bankruptcy Code, the plaintiffs herein seek damages which have
resulted from an affront to the plan provision requirenents of
§ 1322. The Sixth Grcuit plainly held in Kelvin and reaffirned
in Pertuso that 8 105 does not permt a court to add to the
remedi es expressly provided by the Bankruptcy Code. See

Pertuso, 233 F.3d at 423; Matter of Kelvin Publ’g, Inc., 1995 W

734481, **4. The Bankruptcy Code already provides an express
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remedy for violations of 8§ 1322(b): the plan proponent wll be
unable to obtain confirmation of the proposed plan. See 11
US C § 1325(a)(1). This court is unable to divine any basis
for distinguishing this situation from those presented in Kelvin
and Pert uso.

This sanme issue was considered by the court in Keycorp
Mortgage wherein the debtor alleged that the <creditor had
viol ated § 1322(b)(5) which states that the plan may provide for
the curing of any default wthin a reasonable tine and
mai nt enance of paynments while the case is pending. Smth v.
Keycorp Mortgage, Inc., 151 B.R 870, 876 (N.D. Ill. 1993). The
debtor therein asserted that the «creditor violated this
provision by assessing late charges on the nortgage paynents
made by the chapter 13 trustee during the pendency of the
debtor’s pl an. Al t hough the court acknow edged that it could
adj udi cate whether the obligation to the creditor had been
di scharged, the court concluded that neither the Bankruptcy Code
nor the debtor’s plan provided a substantive right of action for
danmages against the creditor for its effort to collect the
al | eged di scharged debt. ld. at 875-77. The court observed
that 8§ 1322 did not expressly provide for a private right of
action and no right of action was inplied, utilizing the Cort
factors. ld. at 875. The district court also rejected the
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notion that 8 105 provided the requisite authority concluding
that “this general provision does not of itself create a private
right of action for any action contrary to the purpose of
Chapter 13.” 1d. at 876.

In this sane vein, the plaintiffs in the present adversary
proceeding may not assert 88 1322(b)(1) and 105 as a basis for
a direct cause of action against Capital One. Nonet hel ess, as
Keycorp Mortgage illustrates, the plaintiffs nay assert that
Capital One’s clainms should be disallowed and nonies wongfully
obtained by it returned based on the argunent that to allow the
creditor to keep the overpaynent would constitute a violation of
§ 1322. As previously noted, disgorgenent has been ordered by
the courts when paynents to a creditor allowed it to receive
nore than its allowed claim resulting in disparate treatnent of
unsecured clainms. See Matter of Vaughn, 110 B.R at 95-96.

Wth respect to the material m srepresentation argunent, the
plaintiffs allege that Capital One “knowi ngly and willingly made
false material m srepresentations to the Court by using Oficia
Form 10 and the |anguage contained therein.” These all eged
m srepresentations were made with respect to the anmount of the
cl aim which anpbunt was supposed to represent the anount of the
claimat the tinme the bankruptcy case was fil ed.

Regardl ess of whether these allegations state a claim for
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relief for material msrepresentation under Tennessee |aw, the
Pertuso decision dictates that this claim nust be dism ssed
because it is preenpted by federal |aw In Pertuso, the debtor
not only argued that the «creditor’s action in collecting
paynments on unenforceable reaffirmation agreenents violated 8
524 of the Bankruptcy Code, but also asserted a state law claim
of unjust enrichnent. Pertuso, 233 F.3d at 420. The Sixth
Circuit Court of Appeals concluded that the district court had
rightfully dismssed this claim due to the exclusively federal
nat ure of bankruptcy proceedings. As stated by the court:

Several factors highlight the exclusively federal

nature of bankruptcy proceedings. The Constitution
grants Congress the authority to establish “uniform
Laws on the subject of Bankruptcies.” U. S. Const.
art. I, 8 8. Congress has welded this power by

creating conprehensive regulations on the subject and
by vesting exclusive jurisdiction over bankruptcy
matters in the federal district courts. 28 U S.C 8§
1334(a). The pervasive nature of Congress’ bankruptcy
regul ation can be seen just by glancing at the Code:

“A  nere br owse t hr ough t he conpl ex,
detail ed, and conprehensive provisions of
the Ilengthy Bankruptcy Code, 11 U S.C. 88
101 et seq., denobnstrates Congress’s intent
to create a whole system under federa
control which is designed to bring together
and adjust all of the rights and duties of
creditors and enbarrassed debtors alike.
Wiile it is true that bankruptcy |aw makes
reference to state law at nmany points, the
adjustnment of rights and duties within the
bankruptcy process itself is wuniquely and
exclusively federal. It is very wunlikely
that Congress intended to permt the super-
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i nposition of state renmedies on the many
activities that mght be undertaken in the
managenent of the bankruptcy process.” VBR
Expl oration, Ltd. v. Meridian G, Inc., 74
F.3d 910, 914 (9th Cr. 1996).

As Ford correctly points out, the Pertusos’ state
| aw clainms presuppose a violation of the Bankruptcy
Code. Permitting assertion of a host of state |aw
causes of action to redress wongs under the
Bankruptcy Code would wundermne the wuniformty the
Code endeavors to preserve and would “stand as an
obstacle to the acconplishnent and execution of the
full purposes and objectives of Congress.” Bibbo, 151
F.3d at 562-63. Accordingly, and because Congress has
preenpted the field, the Pertusos may not assert these
cl ai ms under state | aw.

Pertuso, 233 F.3d at 425-26. See also Bessette, 230 F.3d at 447
(“[T]he broad enforcenent power under the Bankruptcy Code
preenpts virtually all alternative mechanisns for renedying
violations of the Code.”); Cox v. Zale Delaware, Inc., 1998 W
397841, *5 (N.D. I1ll. 1998)(state |aw consunmer fraud counts were
preenpted by Bankruptcy Code, whose “expansive reach
preenpts virtually all clains relating to alleged m sconduct in
the bankruptcy courts”); In re Knox, 237 B.R at 702 (debtor’s
state |aw consuner fraud claim based on creditor’s practice of
intentionally submtting inflated secured clainms in chapter 13
cases preenpted by federal |aw).

In the present case, as in Pertuso, the plaintiffs’ state

law claim of mat eri al m srepresentation “presuppose[s] a
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violation of the Bankruptcy Code.” Pertuso, 233 F.3d at 426.
Because the Sixth Crcuit has directed that a court may not
permt the assertion of state |aw causes of action to redress
wrongs under the Bankruptcy Code, id.; the plaintiffs’ claimfor
material msrepresentation nust be di sm ssed.

Wth respect to the abuse of process assertion, the
plaintiffs allege in the amended conplaint that Capital One’'s
“systematic pattern of falsely msrepresenting the net anount of
its clainms is an egregi ous abuse of process that has occurred,
is occurring and will continue to occur.” Capital One argues
that even if the allegations regarding knowingly filing
overstated clains are true, the practice does not constitute
abuse of process because “where legal process is wused to
acconplish its designed purpose, there is no abuse of process,”
quoting Captran Creditors Trust v. North Am Title Ins. Agency,
Inc. (In re Captran Creditors Trust), 116 B.R 845, 853 (Bankr.
MD. Fla. 1990)). The plaintiffs respond by rejecting the
assertion that “Capital One used Form 10 for its l|awful and
i ntended purpose” and stating that the “lawful and intended
purpose of that Form was (as it says on the Form to allow
people with arguably valid clainms to nmake them calcul ated as of

the date the petition was filed.”

As with respect to t he plaintiffs’ mat eri al

53



m srepresentation claim if the plaintiffs are seeking to
recover for Capital One’s conmssion of the abuse of process
tort, the claimnust be dism ssed because it is preenpted by the
Bankruptcy  Code, regardl ess  of whet her the allegations
sufficiently set forth a basis for relief under state |law. See
Pertuso, 233 F.3d at 426. This court, however, views the
al l egations of the anended conplaint regardi ng abuse of process
in a different light than that asserted by Capital One.
Al t hough the Bankruptcy Code provides no explicit cause of
action for a litigant who harned by a perversion of the
bankruptcy process, the second sentence of 11 U S. C. § 105(a)
expressly provides that “[n]Jo provision of this title providing
for the raising of an issue by a party in interest shall be
construed to preclude the court from sua sponte, taking any
action or naking any determ nation necessary or appropriate to
enforce or inplenment court orders or rules, or to prevent an
abuse of process.” This provision plainly contenplates that the
court may act to “prevent an abuse of process.”

Courts have recognized that this authority is not limted
to sua sponte actions but that the bankruptcy court may act on

the request of a party in interest. See, e.g., G bbons v.
Haddad (In re Haddad), 68 B.R 944, 948 (Bankr. D. Mass. 1987);

Wllianms v. Cdark (In re dark), 91 B.R 324, 332-34 (Bankr.
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E.D. Pa. 1988). And, although 8 105 *“does not authorize the
bankruptcy courts to <create substantive rights that are
ot herwi se unavail abl e under applicable |law,” Pertuso, 233 F.3d
at 423, n.1; “[b]lankruptcy courts ... enjoy inherent power to
sanction parties for inproper conduct.” Mapother & Mapother v.
Cooper (In re Downs), 103 F.3d 472, 477 (6th Cr. 1996). Thi s
i nherent power authorizes federal <courts “to protect their
proceedi ngs and judgnments in the course of discharging their
traditional responsibilities.” Degen v. United States, 517 U S
820, 823 (1996). See also Chanbers v. Nasco, Inc., 501 US. 32,
50 (1991)(recognizing inherent power of federal district court
to sanction conduct abusive of judicial process); Jones v. Bank
of Santa Fe (In re Courtesy lInns, Ltd.), 40 F.3d 1084, 1989
(10th Cir. 1994)(Section “105 intended to inmbue the bankruptcy
courts with the inherent power recognized by the Suprenme Court
in Chanbers. ... The power to mamintain order and confine
i mproper behavior in its own proceedings seenms a necessary

adjunct to any tribunal charged by law with the adjudication of

di sputes.”).
Simlarly, other courts have utilized their inherent
authority to prevent and sanction abuses of judicial power. See

In re Courtesy Inns, Ltd., 40 F.3d at 1090 (bankruptcy court had
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i nherent authority to sanction debtor’s president for bad faith
filing of bankruptcy petition); Engel v. Bresset (In re Engel),
246 B.R 784, 789-90 (Bankr. MD. Pa. 2000)(8 105 authorizes
bankruptcy court to exercise its inherent powers to sanction
attorney’s bad faith filing of inaccurate schedules); First Fed.
Sav. and Loan Ass'n of Largo v. Froid (In re Froid), 106 B.R
293, 296 (Bankr. MD. Fla. 1989)(power to <correct abusive
practi ces acknow edged but no sanctions entered against creditor
who filed and prosecuted discharge conplaint); Mrtgage Mart,
Inc. v. Rechnitzer (In re Chisum, 68 B.R 471, 473 (B.A P. 9th
Cr.)(recogni zing power of bankruptcy court to inpose sanctions
on parties and counsel who willfully abuse the judicial process,
but not finding sanctions appropriate against debtor and his
attorney for their repeated bankruptcy filings).

“The sanctioning of a party requires specific findings that
the party being sanctioned was aware of the wongdoing.”
Silverman v. Mitual Trust Life Ins. Co. (In re Big Rapids Mall
Assocs.), 98 F.3d 926, 932 (6th Cr. 1996). In the present
case, the plaintiffs allege in their anended conplaint that
Capital One “knowingly and wllingly” and “systematic[ally]”
filed clainmse in excess of the anpbunts to which it was entitled
in chapter 13 proceedings nationw de. The plaintiffs further

allege that even though in sonme cases objections to these
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i mproper <clainms have been filed and sustained, Capital One
conti nues these “unlawful practices.” If these allegations are
true, sanctions are appropriate. Accordingly, to the extent
that Capital One requests dismssal of the portions of the
anended conplaint which characterizes Capital One’'s alleged
practices as an abuse of the judicial process and requests

sanctions for this abuse, the dism ssal request will be denied.

G Standing of Plaintiffs.

Capital One argues that the plaintiffs do not have standing
to assert their first, third, fourth and fifth clains “because
they have not been harnmed economcally.” Capital One observes
that each debtor’s plan provides for paynent of a fixed anmount
to the chapter 13 trustee for 60 nonths and contends that these
anounts are not affected by the anpbunt of Capital One’ s proof of
claim In response, the debtors deny that they have not been
har ned, noting that they have been put to the burden and expense
of objecting to Capital One’'s clains. In the alternative, the
debtors reject the notion that conpensable injury nmust be
established and argue that they have standing by virtue of the
fact that they have properly objected to clains filed against
t hem The debtors also assert that the chapter 13 trustee and

the trustee class “have all the standing that they need” because
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they have a duty under 11 U S.C § 704(5), as incorporated in
chapter 13 cases by 11 U S.C. §8 1302(b)(1), to object to clains.

Because of the conclusions that the third (automatic stay)
and fourth (violation of confirmation order) causes of action
should be dismssed for failure to state a claim upon which
relief can be granted, it is not necessary for the court to
reach the standing issue on those cl ains. Wth respect to the
first claim as set forth above, the court concluded that the
plaintiffs have no direct cause of action for violation of 8§
502(b)(2), but that the first claim my be asserted to the
extent it constitutes an objection to Capital One’s clains. The
fifth claim seeks a turnover of nonies wongfully received by
Capital One.

Al though Capital One’'s notion to dismss states that the
“Plaintiffs lack standing,” the nenoranda of |aw submtted by
Capital One only address the issue of whether the debtors have
st andi ng. There has been no specific allegation that the
chapter 13 trustee |acks standing, either to object to proofs of
claim or to seek nonies wongfully distributed. Clearly, the
trustee has standing to object to clains, as the plaintiffs have
not ed, because one of the specified duties of a trustee under 11
US C 8§ 704(5) is to, “if a purpose would be served, exam ne

proofs of clainms and object to the allowance of any claim that
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is inmproper.” 11 U.S.C. 8§ 1302(b)(1) provides that a chapter 13
trustee is to perform the duty specified in 8§ 704(5).%"
Simlarly, the chapter 13 trustee has standing to recover nonies
m sdi stributed by her. As observed previously in this
menorandum 8 502(j) of the Bankruptcy Code appears to
contenpl ate recovery actions by the trustee and one court has
observed that a trustee has inherent power to recover
overpaynents to creditors derived from her fiduciary duties to
account for the nonies paid into the plan. See In re Stevens,
187 B.R at 51-52.

Accordingly, the question for this court is whether chapter
13 debtors have standing to object to clains and seek turnover
of overpaynents to creditors. Wth respect to the objections to
clainms issue, Capital One argues that the debtors wll sustain
no economc harm from the alleged inflated clains because the
pl ans are “base” plans, whereby the “base” is the total anount
the debtor will pay into the plan during its life. See 2 CHAPTER
13 Bankruptcy 8 170.1 (3d ed. 2000). After paynent of priority and
secured clains, the renaining balance of the base is distributed

pro rata anong the unsecured clains. Because plans of this type

1Section 704(5) is only one of several duties of a chapter
7 trustee inposed statutorily on a chapter 13 trustee. In its
entirety, 8§ 1302(b)(1) provides that “[t]he trustee shal
performthe duties specified in sections 704(2), 704(3), 704(4),
704(5), 704(6), 704(7), and 704(9) of this title.”
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do not provide for a specified percentage to unsecured clains,

unsecured clains which are higher than anticipated (or higher

than lawfully permtted) will sinply result in a |ower dividend
to all unsecured clains, and will have no effect on the debtor’s
obligation under the plan. In other words, the base anount
remains the sane. 1d.

In actuality, the debtors’ plans in the instant cases are
not sinple base plans but are instead, “base or percentage,
whi chever is greater” whereby unsecured creditors receive under
the plan the required percentage or the balance of the base,
“whi chever 1is greater.” I d. It has been recognized that
debtors in these types of plans have “an incentive to seek the
di sal | owance of objectionable <clains” Dbecause iif allowed
unsecured clains turn out to be larger than indicated in the
schedules to the point where the base anobunt will not pay the
m ni mum percentage, the debtor will have to pay nore to satisfy
t he percentage. In re Pedersen, 229 B.R 445, 453 (Bankr. E.D.
Cal. 1999). Undoubtedly, in this situation, a debtor would have
standi ng to object to clains.

There is no allegation in the amended conpl aint that Capital
One’s clains have rendered the debtors’ plans unfeasible such
that the base anpbunts will not pay the required percentages.

Capital One alleges that the base anmpbunts will not be affected
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by resolution of their clainms and plaintiffs do not dispute this
contention in their responsive nmenorandum of law. As such, the
debtors’ plans are no different than true “base” plans. The
courts in two reported decisions have concluded that chapter 13
debt ors have standing to object to clains although neither court
addressed whether resolution of the objection would have any
pecuniary effect on the debtor. See In re Dooley, 41 B.R 31
(Bankr. N.D. Ga. 1984); In re Roberts, 20 B.R 914 (Bankr.
E.D.N. Y. 1982). Both of these courts based their ruling on 11
US.C 8§ 502(a) which provides that a proof of claimis deened
all owed “unless a party in interest ... objects.” The Dool ey
court summarily concluded that the debtor was a party in
i nterest and consequently had standing to object. 1In re Dool ey,
41 B.R at 32. Although Roberts appeared to be a base plan, the
court accorded the debtor standing w thout addressing the issue
raised herein, reasoning “there can be no question of the
pecuniary interest of a Chapter 13 debtor in the clains which
will have to be paid out under his plan.” In re Roberts, 20
B.R at 917.

In the only other reported decision on the subject, the
court in Silver Wngs Aviation held that a chapter 13 debtor did
not have standing to object to adm nistrative expenses “because

the debtor’s obligation would not be changed by the outcone—the
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debtor would have to pay the same anpbunt into the plan and could
not show injury based only on how funds paid to the trustee
woul d be allocated anong creditors.” 1 CHAPTER 13 BankruPTCY § 56. 2
(3d ed. 2000)(citing Holnmes v. Silver Wngs Aviation, Inc., 881
F.2d 939 (10th G r. 1989)). Judge Lundin in his treatise CHAPTER
13 BankrupTCY IS critical of the Silver Wngs Aviation decision and
its inplication for base plans. I d. He notes that “notice of
the filing of proofs of claimis not sent to all creditors. |If
the debtor is wthout standing to object, it is not obvious that
any party is positioned to police admnistrative and other
claims in Chapter 13 cases.” I d. Judge Lundin opines that
permtting the chapter 13 debtor to object to clains independent
of the trustee nmakes sense because “the debtor is best situated
to know which clains are legitimate and in what anounts. The
trustee nust have the cooperation and attention of debtor’s
counsel and the debtor to effectively police the allowance of
clainms.” 1d.

This court concludes that, even in sinple base cases, the
chapter 13 debtor is a party in interest with standing under 8§
502(a) to object to clains. See 4 ColLlerR oN Bankrurtcy § 502. 02[ 2]
(15th ed. rev. 2001) (“Trustees and debtors in possession, as
well as chapter 12 and chapter 13 debtors, are parties in

interest that may object to proofs of claim”). As Judge Lundin
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observes “the debtor is best situated to know which clains are
legitimate and in what anounts.” Furthernore, as the treatise
CoLLI ER N BANKRUPTCY recogni zes “[t]ypically, the trustee in [chapter
12 and 13 cases] does not view it as his or her role to object
to particular clainms except, perhaps, if they have been tardily
filed.” 4 CoLier oNn Bankruptey § 502.02[2][c] (15th ed. rev. 2001).
Thus, unless the debtor has standi ng, claims wll go
“unpoliced,” in Judge Lundin’s term nology, leaving creditors to
pad their clains as Capital One is alleged to have done with no
one challenging inproper or even unlawful clains. And, while
the debtor nmay not be affected nonetarily by a claim
di sal | owmance, nmany chapter 13 debtors file chapter 13 as opposed
to chapter 7 because they sincerely want to repay their
creditors. Debtors with these noral objectives necessarily
desire that the right creditors be paid in the correct anounts.
To hold that these debtors nust stand by w thout any authority
to raise the inappropriateness of a claimis a msunderstanding
and a perversion of the chapter 13 system designed to
facilitate the repaynent of debt.

A corollary of the right to object to clains is the right
to recover over paynents which have been inappropriately
di stri but ed. Typically these actions should be instigated by

the chapter 13 trustee since the trustee is accountable for al
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the property received and the party responsible for naking
distributions to creditors. See 11 U S.C. 88 704(2), 1302(b)(1)
and 1326(c). Although any suns recovered would be redistributed
to other creditors rather than enuring to the benefit of the
debtor, as noted above the chapter 13 debtors nonethel ess have
an interest in ensuring that their plan paynents are properly
distributed so that no creditor is allowed to retain funds which
do not rightfully belong to it, whether distributed in error or
due to the intentional deception of the creditor. As such,
chapter 13 debtors, either individually or in conjunction with
the chapter 13 trustee, have standing to recover on behalf of

the estate any suns m sdi stri buted.

H. Trustee’'s Authority Over Cdass dains; Subj ect Mat t er

Jurisdiction; and Alleged Procedural Def ecti veness  of

Anended Conpl aint over d ass d ai ns.

The | ast three bases of Capital One’s notion to dismss are
somewhat interrel ated. Capital One alleges that the plaintiff
trustee lacks standing to seek relief in any cases other than
those in which she is appointed to serve. Simlarly, Capital
One maintains that this court |acks subject matter jurisdiction
over cases pending outside of this district. Lastly, Capital

One argues that the amended conplaint is procedurally defective
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regardi ng venue because it seeks “to assune control over matters
in cases pending before or adjudicated by other bankruptcy
courts.” The plaintiffs’ response is that these issues are not

ri pe because they are really argunents about class certification

which has not yet been raised. In the alternative, the
plaintiffs assert that the argunents are wthout nerit. Each of
these matters will be addressed in turn.

Wth respect to the issue of the chapter 13 trustee’'s
standing, Capital One asserts that a chapter 13 trustee’s
authority is limted to the duties specified in 11 US.C 8§
1302. In support of this proposition, Capital One cites Stevens
wherein the court concluded that a chapter 13 trustee had
overstepped the bounds of his authority and had affirmatively
violated his statutory obligations when in order to collect an
overpaynent to a creditor in one case, the trustee wthheld
paynments owed to the creditor in unrelated cases. In re
Stevens, 130 F.3d at 1031. Capital One argues that because 8§
1302 of the Bankruptcy Code does not authorize a chapter 13
trustee to act on behalf of debtors or trustees in cases other
than those in which the trustee is appointed to serve, the
amended conplaint nust be dismssed as to any class relief
sought by the trustee.

In essence, Capital One’s argunent is that because no
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Bankruptcy Code provision specifically authorizes a trustee to
bring class actions on behalf of other trustees, no such
authority exists. This court does not read the Bankruptcy Code
SO narrowy. At |east one other court has permtted a trustee
to bring a class action on behalf of other trustees as |long as
the requirenents for standing under Fed. R Cv. P. 23 have been
net . See Harris v. Beneficial Nat’'l Bank (In re Wisbrod), 138
BR 869 (Bankr. S.D. Chio 1992). In Wisbrod, a simlar
argument as that presented by Capital One was raised and
rejected by the bankruptcy court. The defendant asserted in
Wei sbrod that the plaintiff trustee |acked standing to prosecute
claims which are not property of the estate of which the trustee
was appointed to serve. ld. at 871. The court stated that
“Iw hether a party has standing to sue on his own behalf is a
fundanental determ nant of whether a party has standing to bring
a class action.” I d. The court concluded that because the
plaintiff had “standing to sue defendant on his own behalf as a
Chapter 7 trustee, he ha[d] standing to sue on behalf of all
panel trustees nationally.” ld. at 872. The Stevens decision
cited by Capital One is distinguishable from the present case
because the trustee in that case had no authority to wthhold
paynents and was acting in contravention of his statutory

obligation to nmake paynents to creditors. In re Stevens, 130
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F.3d at 1031 (citing 11 US. C 8§ 1329). In the present
adversary proceeding, as previously noted, the trustee clearly
has the authority to object to clains and seek overpaynents from
creditors. Consequently, the trustee has the authority to sue
on behalf of simlarly situated trustees.

Regardi ng the subject matter jurisdiction and venue issues,
Capital One asserts that this court “has neither core nor

related-to jurisdiction over the clainms as they relate to cases

outside this District.... [Als a matter of venue under 28 U S.C
section 1334(e), this Court cannot unilaterally exercise
jurisdiction over mtters pending elsewhere.” Capital One’s

argunent strikes at the core of plaintiffs’ nationw de class
action since absence of jurisdiction would preclude the court
fromgranting relief to any plaintiffs except those within this
district. Because lack of jurisdiction precludes further action
by this court, the issue nust be exam ned, notw thstanding
plaintiffs’ contention that Capital One’s argunent is premature.

Both Capital One and the plaintiffs observe that the courts
are split on the issue of whether a bankruptcy court may hear
and adj udi cate nationw de class actions. Conpare Bank United v.
Manl ey, 273 B.R 229 (N.D. Ala. 2001); Singleton v. Wlls Fargo
Bank, N.A. (In re Singleton), 275 B.R 189 (Bankr. D.R 1. 2002);

Nol etto v. Nationsbanc Mrtgage Corp. (In re Noletto), 244 B.R

67



845 (Bankr. S.D. Ala. 2000); and Aiello v. Providian Fin. Corp.
(In re Aello), 231 B.R 693 (Bankr. N.D. 1ll. 1999) (subject
matter jurisdiction exits), with WIllians v. Sears, Roebuck and
Co. (Inre Wllians), 244 B.R 858 (S.D. Ga. 2000); In re Knox,
237 B.R at 693-95; In re Nelson, 234 B.R at 539; Lenior v. GE
Capital Corp. (In re Lenior), 231 B.R 662 (Bankr. ND. 1III.
1999); Wley v. Paul Mason & Assocs. (Iln re Wley), 224 B.R 58
(Bankr. N.D. Ill. 1998); and In re Simmons, 237 B.R at 676 (no
jurisdiction). See also In re Tate, 253 B.R at 664 (noting
split of authority, but stating that it was unnecessary to
resolve the split because <class action I|imted to that
district); Coggin v. Sears, Roebuck and Co. (In re Coggin), 155
B.R 934, 936 (Bankr. E.D.N.C. 1993)(court stated that it had
authority to hear class action as a “core” proceedi ng, but noted
that in any event the defendant had consented to entry of fina
orders or judgnents by the bankruptcy judge).

As the district court in Manl ey observed, the argunent that
a bankruptcy court only has jurisdiction over cases actually
before it is “facially conpelling.” Manl ey, 273 B.R at 229.
However, after careful consideration, this court concludes that
the better reasoned view is that there is bankruptcy subject

matt er jurisdiction over cl ass action cl ai ms I nvoki ng
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substantive bankruptcy rights. In this regard, the court finds
the Noletto decision to be particularly instructive.

The Nol etto court comrenced its analysis by noting that the
jurisdiction of the district courts over bankruptcy matters from
which the bankruptcy court’s jurisdiction is derived 1is
established in 28 US C 8§ 1334, which states in part: “the
di strict courts shall have ori gi nal but not excl usi ve
jurisdiction of all civil proceedings arising under title 11, or
arising in or related to cases under title 11.” In re Noletto,
244 B.R at 848 (quoting 28 U S.C. 8§ 1334(h)). The court
observed that this provision is phrased disjunctively, giving
three alternative bases of bankruptcy jurisdiction: *arising
under,” “arising in” and “related to” proceedings. ld. at 849
Because the clains in the class action clearly fit within the
“arising under” or “arising in” jurisdictional categories since
they would be determined from the statutory provisions of the
Bankruptcy Code, it was not necessary that the proceedings be
related to the individual debtors before the court. Id.

The Nol etto court al so reasoned that:

| f there were not nati onw de jurisdiction over
bankruptcy cases, there would be no need for the venue

provi si ons. [Citations omitted.] The venue
provisions are neaningless if the “home court” is the
only forum wth jurisdiction over bankr upt cy

proceedi ngs. [Footnote and citations omtted.]
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Bankruptcy jurisdiction was purposefully designed
to enconpass all of the issues debtors could encounter
in a bankruptcy case. The Court found no evidence
that debtor <class actions were envisioned by the
drafters, but the jurisdictional statutes were witten
in a manner to cover even these actions. This is
appropri ate. QO herwi se there mght be no affordable
uni versal redress for creditor bankruptcy abuses which
could arise. [Citations omtted.]

ld. at 849-50.

The Noletto court addressed the contention that 28 U S. C
8§ 1334(e) limts jurisdiction over a cause of action owned or
brought by a debtor to the bankruptcy court for the district in
which that debtor’s case is pending. | d. Section 1334(e)
provides: “The district court in which a case under title 11 is
comrenced or is pending shall have exclusive jurisdiction of all
the property, wherever |ocated, of the debtor as of the
comrencenent of such case, and of property of the estate.”
After a detailed analysis of the issue, the court explained that
if 8 1334(e) were read expansively to require the hone court to
determine all issues regarding property of the estate, this
interpretation would be inconsistent with the bankruptcy venue
provisions of 28 US C 8§ 1409(b) and (d), would render 28
US C 8§ 1334(c) “virtually wuseless,” would give 28 US. C 8§
1452 “virtually no neaning,” and wultimately “would |eave
bankruptcy courts in gridlock.” 1d. at 852-54. “[B]ased on the

statutory schene, the legislative history and the nature of
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bankruptcy practice, [the court concluded that] 8§ 1334(e) is
limted to giving the ‘hone court’ exclusive jurisdiction over
in rem matters” and, accordingly, “8 1334(e) does not nmke the
“hone court’ the exclusive forum to hear debtor conplaints
regardi ng violations of the Bankruptcy Code.” 1d. at 852-54.

The Noletto court noted that the fact 8 1334(e) essentially
limts in rem clains against estate property to the district in
which a debtor’'s “case wunder title 11 is comenced or 1is
pendi ng” illustrates:

Congress knew how to limt jurisdiction over specific

matters to the district in which +the debtor’s

bankruptcy case is pending. Congress chose not to do

so with respect to all bankruptcy proceedings. To the

contrary, district courts have jurisdiction over

bankruptcy proceedi ngs, regardl ess  of where the
debtor’s case is pending, and these proceedi ngs “shall

be referred to the bankruptcy judges for the

district,” once again, regardless of whether the

district is the one in which the debtor’s bankruptcy

case i s pending.

Id. at 856 (citing 28 U . S.C. 88 157(a) and 1334(Db)).

The Noletto court observed that three of the decisions
hol ding that the bankruptcy court is wthout subject matter
jurisdiction were decided by the sanme bankruptcy judge and al so
i nvol ved state |aw clains. Id. at 857 (referring to In re
Wley, In re Lenior and In re Knox as cited above). As such,
these cases were in a different jurisdictional posture than the

class action before the Noletto court which was a core
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proceedi ng i nvolving federal bankruptcy issues. Id.

Like the class action in Noletto, the present adversary
proceeding is a core proceeding because it concerns substantive
bankruptcy issues which could only arise in the bankruptcy
context: an objection to a claim the requested turnover of
overpaynents by a chapter 13 trustee to a creditor, and the
consi derati on of whet her t he creditor’s actions in
systematically filing inflated clainms constitute an abuse of the
bankruptcy process. See 28 U.S.C § 157(b)(2)(A,(B),(O,(E
and (O. Furthernore, this court finds it instructive that the
Sixth Grcuit Court of Appeals has cited with approval, albeit
in a different context, Noletto' s conclusion that “8 1334(e)
must be read narrowy in order to avoid a conflict with the
ot her bankruptcy venue provisions.” Blachy v. Butcher, 221 F. 3d
896, 909 (6th G r. 2000) (citing In re Noletto, 244 B.R at 852-
53, for proposition that “a bankruptcy court can share its
jurisdiction with other courts”).

This court is also persuaded by the fact that Rule 7023 of
the Federal Rules of Bankruptcy Procedure incorporates Fed. R
Cv. P. 23. As stated by the district court in Mnley:

It is a truismto say that rules of procedure cannot
expand the subject matter jurisdiction of courts.

Appel I ant’ s under st andi ng of subj ect matt er
jurisdiction, however, requires one to believe that
Congress intended to, I nter alia, categorically
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foreclose debtor class actions arising under the

bankruptcy code. Wen coated with Rule 7023, such an

al ready bitter pill becones inpossible to swall ow.

Manl ey, 273 B.R at 250.

Lastly, with respect to Capital One’'s assertion that the
anended conplaint is procedurally defective in that this
district is not the proper venue to adjudicate matters in cases
pending in other courts, this court again finds guidance from
Nol et t o. The Noletto court found this argunment premature al ong
with the assertion that exercising jurisdiction could possibly
require this court to collaterally attack other courts’ final
orders. In re Noletto, 244 B.R at 854-857. The court
concluded that both of these issues should be taken up in
conj uncti on Wi th cl ass certification because “cl ass
certification issues include ‘the interest of nenbers of the
class in individually controlling the prosecution of separate
actions and the desirability or undesirability of concentrating
the litigation of the clains in the particular forum” as well
as issues concerning “the extent and nature of any Ilitigation
concerning the controversy already comenced by or against
menbers of the <class” and “the difficulties likely to be

encountered in the managenent of a class action.” [Id. (quoting
Fed. R Cv. P. 23(b)(3)). This court agrees with Noletto on

this point and wll accordingly reserve at this tine
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consi deration of this issue. Wth regard, however, to Capital
One’'s request for dismssal of the class clains for |ack of
subject matter jurisdiction and otherwise lack of the trustee to

assert the class clains, the notion to disnmss will be denied

Il

In summary, the first claimof plaintiffs’ anended conpl ai nt
fails to state a claim to the extent it is construed as
asserting a private right of action by the plaintiffs for a
violation of 11 U S C 8§ 502(b)(2). The second, third and
fourth clains of the plaintiffs’ anended conplaint fail to state
a claimas a matter of law, along with the unfair discrimnatory
treatment and material msrepresentation allegations in the
sixth claim Accordingly, Capital One’s notion to dismss wll
be granted in part, dismssing these aspects of the anmended
conplaint. In all other respects, the notion to dismss will be
deni ed. Capital One, however, nmmy raise the venue issue again
in response to any notion by plaintiffs for class certification.
An order will be entered to this effect contenporaneously wth

the filing of this menorandum opi ni on.
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